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HEALTH AND SPORT COMMITTEE 
 

AGENDA 
 

13th Meeting, 2016 (Session 4) 
 

Tuesday 8 March 2016 
 
The Committee will meet at 9.30 am in the James Clerk Maxwell Room (CR4). 
 
1. Burial and Cremation (Scotland) Bill: The Committee will consider the Bill at 

Stage 2 (Day 1). 
 
2. Subordinate legislation: The Committee will take evidence on the Healthcare 

Improvement Scotland (Delegation of Functions) Order 2016 (SSI 2016/86) 
from— 

 
Maureen Watt, Minister for Public Health, Elizabeth Sadler, Head of 
Planning and Quality Division, and Ailsa Garland, Principal Legal Officer, 
Scottish Government Legal Directorate, Scottish Government; 
 
Robbie Pearson, Interim Chief Executive, and Jacqui Macrae, Head of 
Quality of Care, Healthcare Improvement Scotland. 
 

3. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
The National Assistance (Assessment of Resources) Amendment 
(Scotland) (No. 2) Regulations 2016 (SSI 2016/80) 
National Assistance (Sums for Personal Requirements) (Scotland) (No. 2) 
Regulations 2016 (SSI 2016/87) 
Country of Origin of Certain Meats (Scotland) Regulations 2016 
(SSI 2016/84) 
The National Health Service Pension Scheme (Scotland) Amendment 
Regulations 2016 (SSI 2016/97) 
National Health Service Superannuation Scheme (Miscellaneous 
Amendments) (Scotland) Regulations 2016 (SSI 2016/98) 
 

4. Public petitions: The Committee will consider the following petitions— 
 

PE1398 Access to therapy for orphan diseases  
PE1399 Equitable access to therapy for Pompe disease  
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PE1401 Access to therapy for paroxysmal nocturnal haemoglobinuria. 
 

5. Public petitions: PE1384 The Committee will consider the following petition- 
PE1382 by Kim Hartley on behalf of the Royal College of Speech and 
Language Therapists calling on the Scottish Parliament to urge the Scottish 
Government to demonstrate how its policies and guidelines ensure local 
authorities and NHS boards protect provision of quality speech and language 
therapy services for all people with speech/language communication support 
needs and/or swallowing difficulties. 

 
6. Legacy paper (in private): The Committee will consider a draft legacy report. 
 
 

Jane Williams 
Clerk to the Health and Sport Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5210 

Email: jane.williams@scottish.parliament.uk 
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The Healthcare Improvement Scotland (Delegation of Functions) Order 
2016 (SSI 2016/86) 

Healthcare Improvement Scotland 

1. Introduction  

Healthcare Improvement Scotland (HIS) welcomes the proposed legislation 
and this opportunity to provide some context for the Committee, as well as 
setting out the way in which we intend to respond to this change to our 
statutory powers. 

This Scottish Statutory Instrument will give Healthcare Improvement Scotland 
the power to close a hospital ward to new admissions where we believe that, 
in the absence of such a direction, ‘there is a serious risk to the life, health or 
wellbeing of persons’.  

It is important that this power is viewed as a last resort and Healthcare 
Improvement Scotland intends to retain a consistent focus on ensuring 
matters of concern are addressed promptly and locally with the healthcare 
organisation. 

2. Escalation Process 

We are in the process of refining our organisation-wide escalation process, in 
the context of this legislation. The process seeks to ensure a clear, 
transparent and consistent approach to the identification and escalation of 
serious issues facing NHS service delivery, quality and safety of care and 
organisational effectiveness. The process now includes a specific procedure 
for closing a ward to new admissions. 

This process does not interfere with the statutory role and powers of 
Healthcare Improvement Scotland. However it sets out clear communication 
paths with all stakeholders, clarity over roles and responsibilities, an explicit 
record of actions undertaken and a timely resolution.  

As noted above, we will always work to ensure matters of concern are 
addressed locally in the first instance. Arrangements are already in place to 
escalate to Scottish Government any issues that cannot be resolved through 
direct liaison between HIS and the healthcare organisation, or that are of 
sufficiently serious concern.  

When the closure of a ward is under consideration, the NHS Board must be 
provided with the opportunity to investigate the concerns and formulate 
immediate remedial action. In this event, the Chief Executive of HIS will liaise 
directly with the NHS Board Chief Executive. However where there is a real 
risk to the safety of patients, and immediate remedial action is insufficient, the 
HIS Chief Executive can mandate the closure of a ward to further admissions. 

It should be noted that the decision to close a ward to new admissions must 
balance the risk of preventing admission with the risk to patients of not being 
admitted, for example, where the patient requires immediate, emergency 
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treatment. The impact of the ward closure will vary depending on the local 
context e.g. there will be less of an impact in a newer hospital with 
predominantly single room accommodation.  

3. Next steps 

We will engage with NHS Board and other stakeholders in relation to the 
Escalation Process, including the procedure for closing a ward to new 
admissions, to ensure that these are clearly and consistently understood. 

Healthcare Improvement Scotland 
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The Healthcare Improvement Scotland (Delegation of Functions) Order 
2016 (SSI 2016/86) 

Health Protection Scotland 

Thank you for seeking the views of Health Protection Scotland (HPS) on the 
changes proposed by the  Scottish Statutory Instrument The Healthcare 
Improvement Scotland (Delegation of Functions) Order 2016. We note that 
this instrument will give Healthcare Improvement Scotland the power to close 
hospital wards to new admissions where there is a serious risk to the life, 
health or wellbeing of persons. 

Health Protection Scotland is part of NHS National Services Scotland. Its 
purpose is to co-ordinate health protection activities across Scotland and to 
provide national level advice and leadership in order to protect the people of 
Scotland from infectious disease and environmental threats. 

We have considered the changes proposed and offer the following by way of 
an HPS response: 

1. A decision to close a ward should be based on a process which should be 
risk based and proportionate. The "impact" of closure both on the patients 
within the area of concern and on wider service provision of the board need to 
be fully considered (there is potential for unintended consequences i.e. 
closing one area may have a significant consequences for patient safety in 
other areas). It might be helpful if independent advice is sought from HPS in 
this regard if the circumstance should arise. 

2. Closure should be a last resort and enacted at Chief Executive level of HIS 
rather than individuals within the Inspectorate. 

3. It may be helpful to engage with the Care Inspectorate to share their 
experience of and criteria used in the Care Home and Independent Hospital 
sectors when similar situations arise.   

Health Protection Scotland 

http://www.legislation.gov.uk/ssi/2016/86/introduction/made
http://www.legislation.gov.uk/ssi/2016/86/introduction/made
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The Healthcare Improvement Scotland (Delegation of Functions) Order 
2016 (SSI 2016/86) 

Royal College of Nursing Scotland 

The Royal College of Nursing (RCN) Scotland welcomes the opportunity to 
comment on the proposal to give Healthcare Improvement Scotland (HIS) the 
power to direct health boards to close wards to new admissions. The RCN 
Scotland is a professional body and trade union for nurses and health care 
support workers with around 40,000 members in Scotland. 

The committee’s short timescale for seeking evidence on this issue, and the 
lack of detail available on how this power will be enacted, means it is difficult 
for us to provide a clear position. We have therefore set out some of the 
issues arising from the proposal to increase HIS’s powers that we have been 
unable to address on information available. We hope that this supports the 
committee’s scrutiny of the statutory instrument.  

RCN Scotland has been involved in other work that arose from the 
recommendations of the Vale of Leven Hospital Inquiry Report, including work 
on a nursing care assurance framework, and our comments and questions 
build on this. 

Extending Healthcare Improvement Scotland’s powers 

Currently there are two parallel tracks of healthcare regulation. On one side, 
the Care Inspectorate licenses and regulates care services; and HIS regulates 
independent hospitals, voluntary hospices and private psychiatric hospitals. 
On the other, HIS scrutinises and inspects NHS services. However it does not 
have a regulatory function within the NHS.  

Giving HIS the power to direct health boards to close wards would increase 
the regulatory power of HIS to respond to quality concerns. This was 
welcomed in the recent OECD report on health care quality in the UK as a 
way of strengthening HIS’s powers1. Is the intention that the increase in HIS’s 
powers to close wards is a first step towards an independent regulatory 
framework for the NHS?  

HIS is part of NHSScotland, as a special health board, and has both a scrutiny 
and improvement function. This raises questions about how independent HIS 
can be. The RCN has repeatedly said in the past that HIS’s dual improvement 
and scrutiny role can present a conflict of interest. If HIS is granted the power 
to close wards, will this increase the conflict of interest further and, if it does, 
how will this be mitigated? 

This conflict of interest was also stressed by the OECD, which accused HIS of 
“marking its own homework”1. The OECD recommended that Scotland should 
consider formally separating out the scrutiny arms of HIS into a distinct and 
independent entity.  

                                                           
1
 OECD (2016), OECD Reviews of Health Care Quality: United Kingdom 2016: Raising 

Standards, OECD Publishing, Paris. DOI: http://dx.doi.org/10.1787/9789264239487-en 

http://dx.doi.org/10.1787/9789264239487-en
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Given the current proposals, how will HIS be protected from situations where 
there may be political resistance or pressure to close wards? 

Scope of the new power 

The statutory instrument is being made in response to the recommendation of 
the Vale of Leven Hospital Inquiry Report that the Healthcare Environment 
Inspectorate (HEI), which is part of HIS, has the power to close wards to new 
admissions if the HEI concludes that there is a real risk to the safety of 
patients.  

However it is clear from the drafting of the statutory instrument, and from the 
accompanying policy note, that the scope of the power is wider than the 
original recommendation from the Vale of Leven Hospital Inquiry Report. For 
example it will allow HIS to direct a health board to close a ward because of 
concerns around staffing levels, not just issues of infection control. 

On one hand this will help give HIS the teeth to act where there are important 
systemic issues that have not been addressed by the health board such as an 
inadequate number or skill mix of staff on a ward.  

However we would want to be reassured that the consequences and potential 
impact of this had been fully considered. What will be the impact of HIS 
closing a ward to admissions be on other parts of the service and how will any 
risks be mitigated? We would be interested to know if the committee is looking 
at any evidence on the impact of extending HIS’s powers in this way. For 
example, how many times would HIS have wanted to use this power to close 
a ward in the past and in what circumstances would they have used it? 

Process 

It is not possible to look at the statutory instrument in isolation. There has 
been no detail given on how this power will be carried out. There needs to be 
full consultation on the process that HIS will use to enact the power to close a 
ward. Any process needs to be clear, consistent and transparent.  

HIS using its power to direct a health board to close a ward should only ever 
be an ultimate sanction. Therefore what are the escalatory steps that would 
need to be carried out before this is used as a last resort? What will the 
appeals process be? 

The statutory instrument states that the power will only be enacted when HIS 
believes that “there is a serious risk to the life, health or wellbeing of persons”. 
How is this serious risk to be defined? Again, this criteria will need to be clear, 
transparent and consistently applied.  

HIS is in the process of developing its new comprehensive approach to 
reviewing the quality of care, which the RCN responded to in September 
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20152. How will this new power fit in to and complement HIS’s new approach 
to scrutiny? 

The original recommendation from the Vale of Leven Hospital Inquiry Report 
required an urgent action plan to be devised in the event of a ward closure. If 
HIS is to close a ward, what other actions must happen and by whom, for 
example developing an action plan and mitigating any risks, to continue to 
deliver safe care?  

Governance 

For HIS to have to resort to closing a ward means that there must have been 
a serious failing in governance within the health board (or integration 
authority), for the health board not to have already closed the ward to new 
admissions itself. How will this failure in governance be addressed and all 
board members (or members of the integration authority, if appropriate) be 
held to account? 

Closing a ward may be necessary because of a systemic failing in a service. It 
also may be the result of a health board trying to meet a Scottish 
Government-set HEAT standard that applies to one part of the service and 
has unintended consequences on another part of the service. For example, if 
resources are focused on service areas where HEAT standards apply, this 
may impact the resources available for other service areas. The RCN would 
not want to see a situation where individual staff members working on wards 
are penalised because of a systemic failing or from the unintended 
consequences of a health board’s effort to meet a HEAT standard. 

Timing of changes 

The way health and social care is planned and delivered is changing rapidly. 
This includes how care is scrutinised. HIS’s quality of care review, the review 
of the National Care Standards and changes to scrutiny resulting from the 
integration of health and social care are all currently taking place.  

Therefore is now the right time to also make changes to HIS’s powers? Would 
it be better to wait for HIS’s new model of scrutiny and the new National Care 
Standards to be embedded, for inspection teams to have developed 
consistency and for staff to have become familiar with the new approach, 
before bringing in additional changes? 

Importance of improvement 

The proposed new power for HIS to close wards is just one tool in the effort to 
improve the quality of care. There needs to be a wider discussion that looks at 
the role of improvement support, as well as scrutiny. 

We know what really makes the difference to quality and safety is frontline 
staff having time to care, having the right numbers of staff with the right skills 

                                                           
2
 https://www.rcn.org.uk/about-us/policy-briefings/sco-pol-building-a-comprehensive-

approach-to-reviewing-the-quality-of-care  

https://www.rcn.org.uk/about-us/policy-briefings/sco-pol-building-a-comprehensive-approach-to-reviewing-the-quality-of-care
https://www.rcn.org.uk/about-us/policy-briefings/sco-pol-building-a-comprehensive-approach-to-reviewing-the-quality-of-care
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and having access to continuous professional development. Staff need the 
ability, motivation and opportunity to drive quality improvement. Organisations 
must have the space and resources they need to set their own goals, motivate 
staff and skill them up to deliver better care for patients3. What will be the 
impact of tightened health board budgets on staff’s ability to do this? We want 
to empower staff, not disempower them, and strengthen the quality 
improvement capacity and capability within health boards themselves.  

Royal College of Nursing Scotland

                                                           
3
 Dr Jennifer Dixon, Chief Executive of the Health Foundation, 26 March 2014  
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The Healthcare Improvement Scotland (Delegation of Functions) Order 
2016 (SSI 2016/86) 

NHS Forth Valley 

Thank you for seeking views on the proposed statutory instrument giving 
Healthcare Improvement Scotland (HIS) the power to direct Health Boards to 
close hospital wards to new admissions where HIS believes there is a serious 
risk to life, health or wellbeing. 

NHS Forth Valley would strongly support the need for immediate action if 
there is a threat to patients. Health Boards operate in a complex environment 
and face many and sometimes conflicting pressures and risks. It would be 
important to ensure that the statutory instrument requires all parties to behave 
in such a way that the impact for all patients served by the NHS Board is 
considered. Sudden closures risk serious undermining of public confidence 
which have long-lasting detrimental effects to a local population. We would, 
therefore, suggest that, whilst we strongly support the need for a statutory 
instrument requiring immediate action to reduce risk to patients, we would be 
keen to support further development of the proposal.  

We would suggest that greater benefit could be ensured by a statutory power 
requiring HIS and the Health Board to work together to agree immediate 
action to minimise and mitigate any risks or harm to patients by requiring HIS 
and Health Board to agree both an immediate solution and an action plan. 
Suitable actions might include immediately closing a ward to new admissions 
but might, for example, require quarantining or relocation of existing 
inpatients, deployment of additional staff, convening of an outbreak or incident 
control team, restrictions on visiting or patient movement, cleaning or 
replacement of equipment or an alternative range of immediate safety actions.  

An additional concern would be the use of the term “ward” in the proposed 
statutory instrument. Whilst some traditional “Nightingale” wards do still exist 
within the NHS Scotland estate, many health care facilities now exist with 
different care arrangements. Immediate action might still be required but in a 
ward with predominantly single rooms or a number of distinct care areas a 
complete closure to new admission might be unnecessary.  

NHS Forth Valley 
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The Healthcare Improvement Scotland (Delegation of Functions) Order 
2016 (SSI 2016/86) 

NHS Shetland 

I would like to make the following points in relation to the proposed Order 
which are important in the context of providing Healthcare in the Island 
context. Therefore while we understand the logic behind the order and are 
supportive in general, it is important that the following points are taken into 
account in the execution of the proposed powers by HIS. 

In Shetland the local Acute hospital is relatively small and only consists of 4 
wards comprising 22, 24 (both acute wards), 6 (rehabilitation) & 5 Obstetric 
(maternity) beds respectively. In this context the decision to close a ward, 
while obviously only being taken for serious safety reasons, would, in itself 
have significant safety issues in relation to overall bed capacity and the need 
to transfer a significant number of additional patients from Shetland to 
Aberdeen or other mainland hospitals. In addition to safety issues this would 
also have financial implications for both the local health board, the Scottish 
Ambulance service and patients and their families.  

Therefore, while acknowledging the appropriateness of a facility that was 
providing unsafe care needing to be closed to protect patients, it is important 
that this decision would only be taken having taken into consideration the 
overall impact for the service in the context in which care is being provided. 

I hope these comments are helpful and will ensure that in the event such an 
order was needed this would be done in an appropriate and effective manner. 

NHS Shetland 
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The Healthcare Improvement Scotland (Delegation of Functions) Order 
2016 (SSI 2016/86) 

ASAP-NHS 

(Action for a Safe and Accountable People’s NHS in Scotland) 

The bill is part of the Scottish Government’s persistent refusal to 
implement UK-wide legislation ensuring patient safety. 

1. Summary 

1.1 Legislation:  The matters of the bill are covered by existing legislation.  
This is the Health and Safety at Work etc Act 1974, the Management of 
Health and Safety at Work Regulations 1999, and the Control of Substances 
Hazardous to Health Regulations 2002. The Scottish government has 
persistently refused to implement this legislation. The legislation, the 
requirements and what it means for Scottish healthcare are given in 
‘Biological Agents: Managing the risks in laboratories and healthcare 
premises’   Health and Safety Executive (HSE), Advisory Committee on 
Dangerous Pathogens (ACDP) and Department of Health (DoH).    
http://www.hse.gov.uk/biosafety/biologagents.pdf           

1.2 Duplication: The powers being proposed in the bill are already held by 
the HSE.  The limited issues covered in the bill are only one part of what the 
law requires to protect patients, staff, relatives and others in relation to 
hospital acquired infection (HAI).  The bill is redundant and obstructive of 
primary legislation.   

1.3 Regulation:  Uniquely Scotland has no regulator of healthcare ensuing 
patient safety.  This position is a breach of the above legislation. This is the 
priority for a bill to fill the regulatory vacuum in the sector with the highest 
hazards and risks in the UK.   

1.4     NHS Scotland’s Healthcare Improvement Scotland (HIS):  The bill 
suggests giving regulatory powers to a body that is not a regulator, nor can it 
be.  HIS fails the fundamental requirements of being a regulator.  It also fails 
the test for being an in-house quality assurance body.  Ministers misuse HIS 
in seeking to give unjustified confidence on a major risk to the public.    

1.5 Scottish Government:  The Scottish government has persistently 
refused to implement binding UK-wide legislation that if complied with would 
secure patient safety.  The government has refused to recognise the very 
large number of avoidable deaths such as HAI that occur in Scottish 
healthcare and the legal requirements to prevent them.  With its absence of 
law and regulation, ministers fail to protect public safety on a major 
cause of avoidable deaths. The government fails to comply with its own 
legal responsibilities, or to uphold the law.  

Main Report  

2. Legislation   

http://www.hse.gov.uk/biosafety/biologagents.pdf
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The bill deals with precautions relating to controlling the risks from hospital 
acquired infections (HAI).  These have come under the Health and Safety at 
Work etc Act since 1974.  They were further subject to the Management of 
Health and Safety at Work Regulations 1992/1999, and the Control of 
Substances Hazardous to Health Regulations 1989/2002. These regulations 
are capable of solving the very high level of risks from HAI.  They are 
comprehensive, systematic, proportionate, reasonable, and a legal 
requirement, enforceable by a range of regulatory powers held by HSE.  

HAI are one of the main causes of morbidity in healthcare, and over the years 
have been responsible for many thousands of reasonable preventable 
premature deaths (RPPD) across the UK.  It is also a major international 
problem.  Such deaths can be particular unpleasant and undignified. They are 
also costly; the independent regulator in Wales, HIW, estimates that each 
MRSA case costs £7,000, and C-difficile £10,000.  That is precautions are 
also cost effective. The UK figure for value of preventing a fatality (VPF) is 
many times this.   

Progress on HAI has been very slow. It took a long time before the problem 
was recognised as coming under the legislation.  A member of ASAP-NHS co-
devised the statutory method for HSE inspections of hospitals and addressed 
the issue.   Previously HSE involvement in biological agents in healthcare was 
focussed on pathology laboratories, mortuaries and needlestick injuries.  It 
had not identified that by far and away the biggest problem was the risk to 
patients from HAI with the many deaths.  At the time the professional bodies 
estimated that there were about 5,000 related deaths a year.   HSE policy was 
suitably adapted to recognise what a major problem HAI is and that it should 
be controlled by the above legislation.  HSE applied it on inspections of 
hospitals and blood transfusion services.  The risk was also identified in other 
areas of healthcare and social care, the term Community Acquired Infection 
(CAI) was coined.  Its meaning has since been expanded.  HSE policy still 
applies.  However in Scotland there is a major omission by the Scottish 
government (ministers, Health and Social Care Directorate (HSCD)-NHS 
Scotland) to have a policy of compliance with the law.  

In Scotland the omission has been that its approach to patient safety including 
HAI fails to meet any of the statutory essential safety requirements.  The 
OECD ‘Reviews of Health Care Quality: UK 2016’ pointed out that the Scottish 
government could only provide old data on how many cases of HAI there 
were.  In 2011, of patients in Scottish acute hospitals 5% would have HAI.  
HSCD now stresses bed-days rather than the number of patients with HAI and 
those where it has been a major factor in deaths.  Neither do HAI deaths 
generally feature in critical incident reports, and the application of legislation is 
not recognised at any level of healthcare in Scotland.  HAI often results in 
single deaths and they almost go unnoticed, but they have the capability of 
causing a few deaths or even many such as at the Vale of Leven Hospital.  A 
vastly greater number were affected by the historic supply of contaminated 
blood products (Penrose). It has a disaster potential.  The hazards and risks 
are very great and the law requires a proportionality very high standard of 
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precautions, legal compliance, and regulation. Here in Scotland there are 
major deficiencies.   

The Human Rights Act (HRA)1998 ‘article 2 ‘Right to Life’ and Corporate 
Manslaughter and Corporate Homicide Act (CMCHA) 2007 also apply.  HSWA 
is a practical means of complying with HRA, Scotland does not have an 
alternative means of complying.  CMCHA can apply to such organisations that 
have defective policy that is associated with a death.  This can include not 
having a policy and management arrangements that are legally (HSWA) 
compliant that would have prevented the death(s). It is applicable the Scottish 
Government (schedule1).  

3. Duplication 

All Scottish hospitals must comply with the above legislation, compliance with 
the law, any applicable law.  It is not a matter of choice.  Wards must have 
measures in place according to it, to ensure the safety of patients, staff, 
visitors and others so far as is reasonably practicable.  The hazards and risks 
are high, the standards must also be.  The hospital should have contingency 
measures and criteria such as apply to ward closure.  The arrangements 
should be verified to ensure that they are suitable and would be effective.  
These contingency measures must also HSWA/MHSWR/COSHH compliant.  
Even in healthcare, some infections are notifiable to HSE under RIDDOR 
(Reporting of Injuries Diseases and Dangerous Occurrences Regulations).  If 
NHS Scotland’s HIS is involved to give advice to the NHS Board it may find 
serious deficiencies. Whilst not under RIDDOR the public duty would be to 
notify HSE as the default regulator of all such health and safety issues 
(HSWA). 

HSE has its own legal functions and responsibilities to discharge. It has a 
wide range of powers.  One of these is to prohibit activities such as if the 
inspector is of the opinion that the use of a ward involves a risk of serious 
personal injury (HSWA s22).  A prohibition notice would be issued.  It would 
require certain measure to be taken before the ward could be reopened.  If the 
notice was breached a prosecution could be instigated (offence under HSWA 
s33g). The remedial action is likely to involve not only dealing with frontline 
problems but preceding and underlying causes.  

The bill has been suggested to deal with ward closure and the 
recommendation 1 of the Vale of Leven Hospital Public Inquiry (VOLH).  
Boards already have a legal responsibility to close wards where the risk 
justifies it.  HIS is an internal NHS Scotland body, it is not a regulator and it 
says it does not and will not use the legal standards.  There is already a body, 
the HSE, that can enforce ward closure if the risk justifies and so meet the 
need.  The VOLH inquiry was fundamentally flawed. This inquiry dealt with 34, 
perhaps 50, deaths related to HAI, the above legislation applied.   In the 
public inquiry there was no reference to the legislation, where if it was 
complied with would have prevented the deaths so far was reasonably 
practicable.  In any inquiry a main question is ‘What law applies?’ and ‘What 
does it mean?’  That determines the framework for the inquiry and the first 
approach to determining the acceptability or otherwise of the situation being 
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investigated.  This was totally missed by the inquiry, its briefing, the inquiry 
team, the Scottish Legal Directorate, the Chief Inspector of HEI (HIS, NHS 
Scotland) and the witnesses called.  This means that the matters were not 
properly inquired into and the legally based recommendations not drawn up.  
Recommendation 1 should not be to give HIS power to close a ward but 
‘Require health and social care in Scotland to comply with existing legislation 
on biological agents’.  For further information on Vale of Leven and Penrose, 
and their context see the public inquiry case ‘Patient Safety in Scotland’, 
available at  https://asapnhs.org.uk/ . Whilst the responsibility for delivering 
safe effective healthcare lies with the Scottish government, the requirement 
that it is safe is under reserved legislation.  As such the public inquiry case is 
with the Secretary of State for Scotland David Mundell.       

The bill is duplication.  Its presence confuses and obstructs the primary 
legislative position on preventing harm from HAI.  It seeks to present the other 
current arrangements as acceptable whereas the are defective on every 
count. The Scottish government and its ‘Healthcare Quality and Strategy 
Directorate’ Annexe A ‘Policy Note’ in referring to HEI and HIS fail to point out 
that they are both part of NHS Scotland.  This is part of the confusion 
promulgated by the Scottish government to hide that it has no regulation of 
healthcare.   

4.    Regulation  

The bill deals with patient safety.  In response to the question ‘Who regulates 
patient safety in Scotland?’ the answer is ‘No-one’.  Where the CS Health 
Shona Robison says that she has ‘robust regulation including HIS’, the OECD 
says Scotland has ‘None’, and that it needs to have a regulator.  Scotland is 
unique in the UK, and an anomaly in OECD countries, in not having a 
healthcare regulator.  HSWA make it a statutory requirement.  HIS is not a 
regulator, its senior management says that ‘We are not a regulator of NHS 
Scotland, we are part of NHS Scotland, we can’t regulate it we have the same 
governance’.  The Mid-Staffordshire NHS scandal was allowed to happen 
because of a ‘regulatory gap’.  But we in Scotland go one worse and have a 
‘regulatory vacuum.  The body that was supposed to be Scotland’s 
independent healthcare regulator – the equivalent of the Care Quality 
Commission (CQC), was abolished in the Public Services Reform (Scotland) 
Act 2010. This left us with nothing.  HSE, while being the regulator of health 
and safety of last resort, is unable to be Scotland’s CQC.   

There has been the pretence that Scotland does have an ‘independent 
regulator of healthcare’.  A previous CS said to parliament that HIS was such 
a body, when this was incorrect.  He was challenged on this.  Over the last 
two years the Scottish government has said that its regulator is HIS, then 
HSE, then HIS, then HSE, and now it’s HIS.  Given the current OECD report 
and controversy we can soon expect it to be HSE gain. The Director General 
of HSE, Dame Judith Hackitt has written to ASAP-NHS saying that it is not 
HSE.  She wrote that it was the responsibility of the Scottish government to 
sort out the independent regulator of healthcare.  In the meantime, we have 
nothing.    

https://asapnhs.org.uk/
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The priority is not the current bill.  The priority is a bill to restore the healthcare 
regulator to Scotland and to address the regulatory vacuum and breach of 
HSWA s18.  This is matter of urgency.  There is no chance of securing patient 
safety without an effective fully independent regulator.  

We currently have the highest hazards and risks of any sector in the UK, and 
yet we have the lowest form of regulation – none.  

5. NHS Scotland’s Healthcare Improvement Scotland (HIS) 

The bill proposes to give HIS a regulatory responsibility.  As we have said HAI 
is one of the highest hazards and risks and it needs a regulator of high calibre 
with a range of powers and competences.  It must be fully independent of the 
organisation that it is regulating.  Various public inquiries have dealt with these 
issues.  The lack of separation and conflict of interests, the lack of safety 
competence, the lack of the range of regulatory powers in a high risk sector 
were all major factors in Piper Alpha disaster and highlighted in its public 
inquiry.  It is foreseeable that there could be a substantial outbreak in a 
Scottish hospital through a collection of defects in control and lack of effective 
regulation.  As an example this could be related to concerns that have been 
expressed over the airborne circulation of biological agents.  Such as whether 
there is appropriate filtration and use of HEPA filters or effective negative 
pressure precautions on isolation facilities.  There are particular covered by 
the COSHH regulations.  These are technical matters not within the 
competence of HIS, or appropriate to it being part of the NHS.  Elsewhere 
such matters would be referred to the regulator for them to check.     

HIS is not a regulator of NHS Scotland.  It cannot have the statutory role 
proposed particularly as it infringes on HSWA s18 requirement of effective 
regulation.   

ASAP-NHS have had meetings and correspondence with senior management 
of HIS.  There are fundamental problems with its role both with the NHS and 
with its stated role as a regulator of the independent healthcare sector.  Prior 
to our contacts they were unaware of the application of HSWA to patient 
safety.  We then had to explain what it meant.  We have found the level of 
knowledge in governmental bodies in relation to public safety to be extremely 
low.  (The Glasgow bin lorry was a high profile example for COPFS and CS 
Justice).  Once explained we asked whether HIS would they now work to the 
law and the standards that it requires.  They said that they would not.  This is 
public servants failing to uphold the law.  

HIS and other NHS Scotland bodies work to guidance instead of what the law 
requires. There is a great deal of difference.  Speed limits are not advisory 
they are compulsory, same goes for COSHH and infection control.   

It also means that HIS is not able to regulate the independent sector.   PSR 
(Scotland) Act 2010 section 108 10L requires that HIS carries out its work with 
‘good regulatory practice’.  An incidental or in this case intentional disregard 
for the legislation in a high risk sector means that HIS fails the test.  HIS 
follows bad regulatory practice’.  HIS disqualifies itself from its given role.  
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Even as an internal quality assurance body for NHS Scotland it would not be 
meeting the required standard.  A QA body must check compliance with the 
law and that applies to the activities of HIS.   

In the field of HEI referred to in this bill policy note, their Chief Inspector has 
also refused to use the legislation either in routine HAI inspections of hospitals 
or at the Vale of Leven Hospital public inquiry.  There was also a stated lack 
of belief in regulation.  Yet this bill proposes giving her a regulatory power.   
HEI is not a fit and proper organisation for inspecting on HAI.  With its 
disregard of the law and lack of technical knowledge it does not give any 
confidence in HIS’s ability to work in such a high hazard sector.  It looks to be 
time to reconsider what HIS does.  Whatever it does, it must work to the legal 
standards, compliance with the law is not optional.  

6. Scottish Government    

The bill resulted from the Vale of Leven Hospital public inquiry into HAI.  The 
then CS health briefed the inquiry, the law did not figure.  The legislation that 
applied was not referred to in the inquiry or the report.  This applied to the 
Penrose inquiry as well.  These two very lengthy and expensive public 
inquiries failed.  Penrose had UK-wide application and it failed for all parts of 
the UK and for all those who suffered as a result of the contaminated blood 
(DOH recent estimate of 10,000). 

With the need to re-establish the rule of law, we would expect the first four 
recommendations to come out of the Vale of Leven Hospital public inquiry to 
be:  

1.    Recognise the application of legislation to infection control and patient 
safety (HSWA, MHSWR, COSHH and HRA)  

2.    Determine what this means for healthcare in Scotland 

3.    Create an effective plan to bring Scottish healthcare up to legal 
compliance 

4.    Create an effective fully independent regulator of patient safety and 
ensure statutory compliance  

In its rejection of the legislation and the essential requirement of compliance 
and regulation, the government does not have the statutory systems in place 
to protect public safety in healthcare.  There is not the high standard of 
systematic risk approach to a major cause of hospital deaths and avoidable 
harm.  This is harm on to individuals on a daily basis but also the risk of major 
outbreak like a repeat of the Vale of Leven or much worse.  From the 
absence of law, technical competence on occupational health, or 
regulation, there is no cause for confidence that ministers have in place 
the measures to avoid a major incident.  From the position of ministers, 

and that of senior management in NHS Scotland there is not the recognition of 
the legally required measures required on risk management – nor is there any 
competent independent regulator to make sure that it has adequate 



HS/S4/16/13/1 

16 

precautions in place and the necessary contingency measures.  In the much 
lower hazards and risks of other ‘major hazards sectors’ such as chemicals, 
nuclear and railways, these measures are in place, and effectively regulated 
to make sure that they work.  Without complacency, compliance with the law 
has solved safety.   Healthcare is not exempt from the law, but in Scotland the 
government has chosen to ignore it.    

In the documents in NHS Scotland on patient safety the law and legal 
responsibilities are omitted. The document on the law and infection control at 
the start of this report was made with the DoH.  The Health and Social Care 
Directorate/ NHS Scotland notably do not do similar.  Patient safety in 
Scotland is based on non-compliant guidance rather than what the law 
requires.  It is like regarding blood alcohol levels and driving to be guidance 
rather than the law. There is a world of difference in intent between ‘we might 
do it’ or ‘we probably should do it’ - and the legally driven ‘we must do it’.  No-
one can pick and choose what law they comply with, and certainly not 
ministers.  And definitely not in healthcare.  

ASAP-NHS members have repeatedly asked senior management in 
governmental bodies and ministers to uphold the law on patient safety.  This 
they have refused to do so.  

The Permanent Secretary for the Scottish Government, Leslie Evans asked 
the DG HSCD and CEO NHS Scotland Paul Gray if he would implement the 
legislation and set the appropriate policy for NHS Scotland that applied to 
patient safety.  He refused.  It is a condition of being in post as a civil servant 
of any grade that under the Civil Service Code you comply with the law and 
uphold it; you not refuse to.   

Of course similar rules apply to ministers.  So in this case, ministers must 
comply with their own responsibilities (e.g. acts and omissions on government 
policy) under HSWA, and promote compliance with patient safety legislation. 
There are no exemptions for ministers (s48 HSWA). 

The bill and policy note by the government omits to mention that HIS is NHS 
Scotland.  Clearly there would not be public or professional confidence to 
allow such a conflict of interests.  Self-regulation in safety is not allowed.  As 
OECD said of the Scottish Government and NHS it is ‘marking its own 
homework’.  It needs independent regulation.  If the bill did become law it 
would compound the deceit and give unjustified confidence.   The public and 
Holyrood have previously been misled. The current CS Health is still insisting 
that she has this ‘robust regulation’ when she has none.  This is part of the 
continuing misleading of the public.  This is not what you do in a sector where 
there are a very large number of avoidable deaths.  

ASAP-NHS 
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The Healthcare Improvement Scotland (Delegation of Functions) Order 
2016 (SSI 2016/86) 

NHS Ayrshire and Arran 

Question  Response  
What impact will this change have 
on your organisation? 

 

NHS Ayrshire and Arran anticipate 
that this change will have a minimal 
impact due to the clear roles and 
responsibilities, policies and 
procedures for the effective 
prevention and control of infection 
already in place within the 
organisation which will prevent the 
need for HIS to use this function. 
 
This includes the Chief Executive as 
Accountable Officer, Nurse Director 
as HAI Executive Lead, an effective 
Prevention and Control of Infection 
Team managed by an Infection 
Control Manager and supported by an 
Infection Control Doctor. 
 

Are you supportive of the 
proposed change? 

 

NHS Ayrshire and Arran can 
understand why The Vale of Leven 
Inquiry concluded that in 2008 there 
was a lack of robust connection 
between management, infection 
control teams and clinical care; which 
in turn led to a lack of robust and 
timely decision making for the 
protection of patients, families and 
staff. 
 
However in 2016 the clarity of the 
accountability and decision making 
landscape within the NHS has shifted 
considerably for the better; supported 
by a wealth of evidence based 
guidance and clear escalation 
processes involving NHS Boards, HIS 
and HPS through to the Chief Nursing 
Officer and Director General in 
Scottish Government.  
 
We are not aware of any evidence to 
indicate that a power of this nature 
would have been required in the 
years since these changes were put 
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Question  Response  
in place.  
 
This implies that the current 
accountability frameworks, processes 
and escalation systems are effective 
and brings this proposal into question. 
 

What impact do you think this 
change will have on ward closers 
and patient safety? 
 

NHS Scotland already has robust 
national guidance for Prevention and 
Control of Infection Teams in order to 
ensure that wards are closed (and re-
opened) purposefully in order to 
minimise harm and protect patients, 
families and staff. 
 
There is a risk that HIS inspectors 
could reach different decision which 
do not take into account the local 
context which informs local risk based 
decision making on the ground. 
 
We would be interested to know what 
evidence base Health Protection 
Scotland has with regard to the 
current systems for ward closures 
which indicates that this is not already 
undertaken appropriately and 
robustly. 

 
NHS Ayrshire and Arran 
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The Healthcare Improvement Scotland (Delegation of Functions) Order 
2016 (SSI 2016/86) 

NHS Lanarkshire 

I would wish to confirm that we are, generally, supportive of the proposed 
change. However, if this Order is to be implemented, there needs to be: 

1. A formally agreed Standard Operating Procedure between Healthcare 
Improvement Scotland and the service, which outlines the process of 
engagement with the relevant board before Healthcare Improvement Scotland 
confirms its belief that there is a serious risk to the life, health or wellbeing of 
persons, and makes such a direction. 

2. A commitment from Healthcare Improvement Scotland that such decisions 
will be made by suitably qualified individuals. 

NHS Lanarkshire 
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The Healthcare Improvement Scotland (Delegation of Functions) Order 
2016 (SSI 2016/86) 

NHS Lothian 

What impact will this change have on your organisation? Are you 
supportive of the proposed change? 

There is the potential for significant impact on the organisation if HIS decide to 
intervene and close any ward that they have major concerns around. Our view 
is that there should be an agreed process around how concerns are raised 
and any subsequent decision to close a ward or facility. The impact of closing 
an acute ward at the Royal Infirmary of Edinburgh, already running at full 
capacity, would have a significant impact on maintaining the required flow 
across the site, such is the inter-dependency within a site such as the Royal 
Infirmary. Therefore we would have significant concerns about this function 
being enacted without some form of escalation which gave the organisation 
the ability to take any steps to rectify any issues before a closure notice was 
issued. 

What impact do you think this change will have on ward closures and 
patient safety? 

As stated above we would require there to be clear steps around any 
escalation of ‘concerns’ that could avert the actual closure of a ward. The 
immediate issue would be placing patients displaced by the ward closure. 
NHS Lothian does not have capacity to quickly absorb a full ward of patients. 
Nor does it have capacity to sustain current performance against targets if 
ward/wards were closed. It may also be that depending on the function of the 
ward under the threat of closure there is not a facility that provides the same 
level of specialist treatment. So although it’s important that HIS have the 
‘potential’ power of closure we would again stress the need for an escalation 
process and an element of pragmatism in relation to how such an Order would 
be enacted. 

Having a clear algorithm in place would be helpful for all to have. It would also 
require NHS Boards and indeed Integration Joint Boards, as they have the 
responsibility for a significant number of the beds across our organisation to 
be clear about how this would be built into their business continuity plans and 
escalation into resilience and potentially an emergency situation. 

Therefore it would be important to understand the process relating to what 
would happen immediately following a closure notice, how much time would 
be given to take required actions that may prevent closure or where it is 
possible to decant from the ward and also the review process and the ability 
to return to the ward as quickly as possible if actions taken are adequate and 
mean that the ward can return to normal everyday working. 

NHS Lothian 
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Health and Sport Committee 

13th Meeting, 2016 (Session 4), Tuesday, 8 March 2016 

Subordinate Legislation Briefing 

Overview of instrument 

1. There is one instrument for consideration at Agenda item 2: 

 Healthcare Improvement Scotland (Delegation of Functions) Order 
2016 (SSI 2016/86) 

Healthcare Improvement Scotland (Delegation of Functions) Order 
2016 (SSI 2016/86) 

Background 

2. This Order delegates functions to Healthcare Improvement Scotland 
(“HIS”). The Scottish Ministers have a power, in section 2(5) of the 
National Health Service (Scotland) Act 1978, to issue directions to 
Health Boards. That direction making power is delegated to HIS in 
certain circumstances (articles 2 and 3). The instrument is made in 
response to recommendation 1 of the Vale of Leven Hospital Inquiry 
Report which was to ensure that the Healthcare Environment 
Inspectorate (HEI) has power to close wards to new admissions if the 
HEI concludes that there is a real risk to the safety of patients. The 
Policy note from the instrument is attached at Annexe A. 

3. An electronic copy of the instrument is available at: 

 http://www.legislation.gov.uk/ssi/2016/86/contents/made 

4. There has been no motion to annul this instrument. 

5. The Committee needs to report by 21 March. 

Delegated Powers and Law Reform Committee consideration  

6. The Delegated Powers and Law Reform Committee considered this 
instrument at its meeting on 23 February and determined that it did not 
need to draw the attention of the Parliament to the instrument on any 
grounds within its remit. 

http://www.legislation.gov.uk/ssi/2016/86/contents/made
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ANNEXE A 

POLICY NOTE 

The Healthcare Improvement Scotland (Delegation of Functions) Order 
2016 

SSI 2016/86 

The above instrument was made in exercise of the powers conferred by 
section 10D(1) of the National Health Service (Scotland) Act 1978.  The 
instrument is subject to negative procedure. 

Policy Objectives 

This instrument is made in response to recommendation 1 of the Vale of 
Leven Hospital Inquiry Report which was to ensure that the Healthcare 
Environment Inspectorate (HEI) has power to close wards to new admissions 
if the HEI concludes that there is a real risk to the safety of patients. 

HEI is part of Healthcare Improvement Scotland (HIS) and currently 
undertakes inspections of NHS hospitals.  The effect of this instrument is to 
give HIS power to direct Health Boards to close hospital wards to new 
admissions where HIS believes there is a serious risk to life, health or 
wellbeing. 

Impact Assessments 

An equality impact assessment has not been conducted as HIS presently 
conduct inspections on NHS hospitals and the power to direct Health Boards 
would be exercised in conjunction with those existing functions.  Moreover 
equalities issues were considered at the time of the Public Services Reform 
(Scotland) Bill which inserted provision into the National Health Service 
(Scotland) Act 1978 to give HIS the inspection and regulation function of 
which this delegation forms part. 

The instrument does not have an impact on business, privacy, children or the 
environment. 

Financial Effects 

The Cabinet Secretary for Health, Wellbeing and Sport confirms that no BRIA 
is necessary as the instrument has no additional financial effects on the 
Scottish Government, local government or on business. 

Scottish Government 
Healthcare Quality and Strategy Directorate 
January 2016 
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Health and Sport Committee 
13th Meeting, 2016 (Session 4), Tuesday, 8 March 2016 

Subordinate Legislation Briefing 
Overview of instruments 
1. There are five instruments for consideration at today’s meeting: 

 National Assistance (Assessment of Resources) Amendment (Scotland) 
(No. 2) Regulations 2016 (SSI 2016/80) 

 National Assistance (Sums for Personal Requirements) (Scotland) (No. 
2) Regulations 2016 (SSI 2016/87)  

 Country of Origin of Certain Meats (Scotland) Regulations 2016 (SSI 
2016/84)  

 The National Health Service Pension Scheme (Scotland) Amendment 
Regulations 2016 (SSI 2016/97)  

 The National Health Service Superannuation Scheme (Miscellaneous 
Amendments) (Scotland) Regulations 2016 (SSI 2016/98) 

 
National Assistance (Assessment of Resources) Amendment (Scotland) 
(No. 2) Regulations 2016 (SSI 2016/80) 
Background 

2. These Regulations amend the National Assistance (Assessment of 
Resources) Regulations 1992 (“the principal Regulations”). The principal 
Regulations concern the assessment of a person’s liability to pay for 
accommodation provided under the Social Work (Scotland) Act 1968 
(“the 1968 Act”). By virtue of section 87(3) of the 1968 Act, 
accommodation provided under the 1968 Act or section 25 of the Mental 
Health (Care and Treatment) (Scotland) Act 2003 is to be regarded as 
accommodation provided under Part III of the National Assistance Act 
1948.The Policy note from the instrument is attached at Annexe A. 

3. An electronic copy of the instrument is available at: 

 http://www.legislation.gov.uk/ssi/2016/80/contents/made 

4. There has been no motion to annul this instrument. 

5. The Committee needs to report by 21 March. 

Delegated Powers and Law Reform Committee consideration  
6. The Delegated Powers and Law Reform Committee considered this 

instrument at its meeting on 23 February and determined that it did not 
need to draw the attention of the Parliament to the instrument on any 
grounds within its remit. 

http://www.legislation.gov.uk/ssi/2016/80/contents/made
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National Assistance (Sums for Personal Requirements) (Scotland) (No. 
2) Regulations 2016 (SSI 2016/87) 
Background 
7. Section 22(4) of the National Assistance Act 1948 as applied by section 

87(3) and (4) of the Social Work (Scotland) Act 1968 (“the 1968 Act”) 
requires a local authority to assume in assessing a person’s liability to 
pay for accommodation provided under the 1968 Act or section 25 of 
the Mental Health (Care and Treatment) (Scotland) Act 2003 that they 
will need for their personal requirements such sum per week as may be 
prescribed by regulations. 

These Regulations prescribe the sum which will be £25.80 per week 
from 11th April 2016. The Policy note for the instrument can be found 
at Annexe B. 

8. An electronic copy of the instrument is available at: 

 http://www.legislation.gov.uk/ssi/2016/87/contents/made 

9. There has been no motion to annul this instrument. 

10. The Committee needs to report by 21 March. 

Delegated Powers and Law Reform Committee consideration  
11. The Delegated Powers and Law Reform Committee considered this 

instrument at its meeting on 23 February and determined that it did not 
need to draw the attention of the Parliament to the instrument on any 
grounds within its remit. 

 
Country of Origin of Certain Meats (Scotland) Regulations 2016 (SSI 
2016/84) 
Background 
12. These Regulations make provision to enforce, in Scotland, certain 

provisions of Commission Implementing Regulation (EU) No 1337/2013 
laying down rules for the application of Regulation (EU) No 1169/2011 of 
the European Parliament and of the Council as regards the indication of 
the country of origin or place of provenance for fresh, chilled and frozen 
meat of swine, sheep, goats and poultry (OJ L 335, 14.12.2013, p.19) 
(“the Commission Regulation”). The Policy note from the instrument is 
attached at Annexe C. 

13. An electronic copy of the instrument is available at:  

http://www.legislation.gov.uk/ssi/2016/84/contents/made 

14. There has been no motion to annul this instrument.  

15. The Committee needs to report by 21 March. 

Delegated Powers and Law Reform Committee consideration  
16. The Delegated Powers and Law Reform Committee (DPLRC) 

considered this instrument at its meeting on 1 March. The DPLRC has 
drawn the Regulations to the attention of the Parliament on the general 

http://www.legislation.gov.uk/ssi/2016/87/contents/made
http://www.legislation.gov.uk/ssi/2016/84/contents/made
http://www.legislation.gov.uk/ssi/2016/84/contents/made
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reporting ground in respect that the terms “batch”, “batch code”, “mass 
caterer” and “trimmings”, defined in regulation 2 (Interpretation), are 
superfluous as they are not used elsewhere within the short instrument, 
and should have been omitted. 

17. The DPLRC sought explanation of whether four definitions used in the 
Regulations were required, as set out in paragraph 17. The 
correspondence is reproduced at Annexe D 

The National Health Service Pension Scheme (Scotland) Amendment 
Regulations 2016 (SSI 2016/97) 
18. These Regulations amend the National Health Service Pension Scheme 

(Scotland) Regulations 2015. Regulations 4, 5 and 15 include provision 
inserting new employee contributions tables which reflect the NHS pay 
uplift from 1st April 2015 and making consequential changes. Otherwise, 
these Regulations are concerned with correcting errors in, and otherwise 
clarifying, the 2015 Regulations. The Policy note from the instrument is 
attached at Annexe E. 

19. An electronic copy of the instrument is available at:  

http://www.legislation.gov.uk/ssi/2016/97/contents/made 

20. There has been no motion to annul this instrument. 

21. The Committee need to report by 21 March. 

Delegated Powers and Law Reform Committee consideration 
22. The Delegated Powers and Law Reform Committee considered this 

instrument at its meeting on 1 March and determined that it did not need 
to draw the attention of the Parliament to the instrument on any grounds 
within its remit. 

 

The National Health Service Superannuation Scheme (Miscellaneous 
Amendments) (Scotland) Regulations 2016 (SSI 2016/98) 
23. These Regulations amend the National Health Service Superannuation 

Scheme (Scotland) Regulations 2011 (“the 2011 Regulations”) and the 
National Health Service Superannuation Scheme (2008 Section) 
(Scotland) Regulations 2013 so as to provide for changes to pensionable 
pay bands or earnings bands. The revised bands are to be applied to 
those officer members who change employments within the scheme 
year and for practitioners’ earnings for the 2015-16 Scheme Year (which 
is the period from 1st April 2015 to 31st March 2016). The Policy note 
from the instrument is attached at Annexe F. 

24. An electronic copy of the instrument is available at:  

http://www.legislation.gov.uk/ssi/2016/98/contents/made 

25. There has been no motion to annul this instrument. 

26. The Committee needs to report by 21 March. 

Delegated Powers and Law Reform Committee consideration 

http://www.legislation.gov.uk/ssi/2016/97/contents/made
http://www.legislation.gov.uk/ssi/2016/97/contents/made
http://www.legislation.gov.uk/ssi/2016/98/contents/made
http://www.legislation.gov.uk/ssi/2016/98/contents/made
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27. The Delegated Powers and Law Reform Committee considered this 
instrument at its meeting on 26 January and determined that it did not 
need to draw the attention of the Parliament to the instrument on any 
grounds within its remit. 
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ANNEXE A 
POLICY NOTE 

 
The National Assistance (Assessment of Resources) Amendment 

(Scotland) (No. 2) Regulations 2016 
 

SSI 2016/80 
 
The above instrument was made in exercise of the powers conferred by 
section 22(5) of the National Assistance Act 1948. The instrument is subject to 
negative resolution procedure and, subject to regulation 1(3), will come into 
force on 11 April 2016 to coincide with the annual uprating of DWP benefits.     
 
Legal Background 
 
Under section 22 of the National Assistance Act 1948 (“the 1948 Act”) (as 
applied by section 87(3) and (4) of the Social Work (Scotland) Act 1968), local 
authorities are required to charge residents in residential accommodation an 
appropriate contribution towards the cost of the residential accommodation 
(excluding any entitlement to free nursing and personal care under the 
Community Care and Health (Scotland) Act 2002 and associated regulations). 
 
Section 22(5) of the 1948 Act provides that, in assessing a resident’s ability to 
pay, the local authority shall apply regulations made by the Secretary of State.  
The applicable regulations are the National Assistance (Assessment of 
Resources) Regulations 1992 (“the 1992 Regulations”). By virtue of Section 
53(1) of the Scotland Act 1998, the functions of making and amending the 
1992 Regulations as regards Scotland are devolved to Scottish Ministers.   
 
Policy Objectives 
 
Capital Limits 
 
Within the financial assessment for residential care, anyone with capital worth 
£26,250 or more, including property, must meet his or her remaining 
accommodation costs (over and above any entitlement to free personal care 
and nursing care) in full.  Where the capital falls between £16,250 and 
£26,250, the local authority must assist the resident in meeting the cost of the 
accommodation.  Capital of £16,250 or less is not taken into account in 
assessing a contribution. 
 
Analytical Services Division colleagues have considered the impact of a 
change in capital limits in line with CPI (-0.1%) and advise that they have 
assumed that pensioners’ assets and incomes would rise or fall in line with 
inflation.  Increasing capital limits by inflation (when inflation is positive) would 
maintain the equilibrium and we would expect to see the same proportion of 
care home residents in each of the three capital bands.  The impact on local 
authority revenue would therefore be neutral. 
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We are therefore recommending that given the CPI is negative (-0.1%), the 
capital limits remain at the 2015 limits of lower capital limit £16,250 and an 
upper capital limit of £26,250. 
 
Savings Credit Disregard 
 
The 1992 Regulations set out a number of different types of income that are to 
be disregarded when a local authority assesses a resident’s income for the 
purpose of charging.  Since the introduction of the State Pension Credit Act 
2002 this has included a sum where a resident is in receipt of savings credit.  
These Regulations increase the maximum weekly savings credit disregard 
from £6.00 to £6.15 for single residents and from £9.00 to £9.25 for couples.  
These increases are in line with the increase in average earnings (2.9%). 
 
The National Assistance (Assessment of Resources) Amendment (Scotland) 
(No. 2) Regulations 2016 further provides, in regulation 3(1), for revocation of 
the National Assistance (Assessment of Resources) Amendment (Scotland) 
Regulations 2016 (S.S.I. 2016/25) with effect from 3rd April 2016.  S.S.I. 
2016/25 makes provision for the above described increase in the weekly rate 
of Savings Disregard from £6.00 to £6.15 and £9.00 to £9.25 per week to 
commence from 4th April 2016.  4th April 2016, however, is not the correct date 
from which this increase is required to take effect because it is not in line with 
the annual uprating of DWP benefits as prescribed by section 150(10) of the 
Social Security Administration Act 1992.  Section 150(10) of the 1992 Act 
requires that changes to benefits take effect from the week beginning the first 
Monday in the tax year, or on such earlier date in April as may be specified.  
The first Monday of the tax year 2016/17 is 11th April 2016. 
 
Consultation 
 
The Convention of Scottish Local Authorities and Social Work Scotland were 
consulted but have not yet responded to the proposed amendments. 
 
Financial Implications  
 
Uprating of the Savings Credit Disregards are balanced for local authorities by 
the increasing value of residents’ capital resources and benefits income.  A 
Business and Regulatory Impact Assessment has not been prepared as these 
changes have no impact on the costs of business.   
 
 
Integration and Reshaping Care Division 
27 January 2016 
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ANNEXE B 
POLICY NOTE 

 
The National Assistance (Sums for Personal Requirements) (Scotland) 

(No. 2) Regulations 2016 
 

SSI 2016/87 
 
The above instrument was made in exercise of the powers conferred by 
section 22(4) of the National Assistance Act 1948. The instrument is subject to 
the negative resolution procedure and, subject to regulation 1(3) will come into 
force on 11th April 2016 to coincide with the annual uprating of DWP benefits.     
 
Legal Background 
 
Under section 22 of the National Assistance Act 1948 (“the 1948 Act”) (as 
applied by section 87(3) and (4) of the Social Work (Scotland) Act 1968), local 
authorities are required to charge residents in residential accommodation an 
appropriate contribution towards the cost of their residential accommodation 
(excluding any entitlement to free nursing and personal care under the 
Community Care and Health (Scotland) Act 2002 and associated regulations). 
 
Section 22(5) of the 1948 Act provides that, in assessing a resident’s ability to 
pay, the local authority shall apply regulations made by the Secretary of State.  
By virtue of section 53(1) of the Scotland Act 1998, the functions of making 
and amending those Regulations as regards Scotland are devolved to 
Scottish Ministers. 
 
Section 22(4) of the 1948 Act, as applied by section 87(3) and (4) of the 
Social Work (Scotland) Act 1968, requires a local authority to assume in 
assessing a person’s liability to pay for accommodation provided under the 
1968 Act or section 25 of the Mental Health (Care and Treatment) (Scotland) 
Act 2003 that persons will require to retain a sum of money per week to cover 
the cost of their personal requirements, for example, clothes and toiletries.  
 
Policy Objectives 
 
Personal Expenses Allowance 
 
The National Assistance (Sums for Personal Requirements) (Scotland) (No. 2) 
Regulations 2016, made under section 22(4) of the 1948 Act, prescribe the 
abovementioned weekly personal expenses allowance.  This allowance is 
usually increased each April at the same time as Social Security benefits are 
uprated.  The amount of allowance is the same for residents whether they are 
placed in local authority or independent sector homes.   These regulations will 
increase the weekly rate of this allowance in line with the increase in average 
earnings (2.9% this year) from £25.05 to £25.80 from 11th April 2016. 
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The National Assistance (Sums for Personal Requirements) (Scotland) (No. 2) 
Regulations 2016 further provides, in regulation 3(1), for revocation of the 
National Assistance (Sums for Personal Requirements) (Scotland) 
Regulations 2016 (S.S.I. 2016/23) with effect from 3rd April 2016.  S.S.I. 
2016/23 makes provision for the above described increase in the weekly rate 
of Personal Expenses Allowance from £25.05 per week to £25.80 per week to 
commence from 4th April 2016.  4th April 2016, however, is not the correct date 
from which this increase in allowance requires to take effect because it is not 
line with the annual uprating of DWP benefits as prescribed by section 
150(10) of the Social Security Administration Act 1992.  Section 150(10) of the 
1992 Act requires that changes to benefits take effect from the week 
beginning the first Monday in the tax year, or on such earlier date in April as 
may be specified.  The first Monday of the tax year 2016/17 is 11th April 2016.    
 
Consultation 
 
The Convention of Scottish Local Authorities and Social Work Scotland were 
consulted but have not yet responded to the proposed amendments. 
 
Financial Effect 
 
Increasing the Personal Expenses Allowance from £25.05 to £25.80 per week 
will cost approximately £0.97 million for 2016-17.  These are routine annual 
increases, which should be planned for by local authorities, and are set 
against the increasing charging revenue they receive from residents whose 
average income, including benefits income, increases annually. A Business 
and Regulatory Impact Assessment has not been prepared as these changes 
have no impact on the costs of business.   
 
Integration and Reshaping Care Division 
27 January 2016 
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ANNEXE C 
POLICY NOTE 

 
The Country of Origin of Certain Meats (Scotland) Regulations 2016 

 
SSI 2016/84 

 
1. Description 
 

The above instrument is to be made by Scottish Ministers in exercise of the 
powers conferred by sections 6(4), 16(1), 17(1), 26(1), (2) and (3), 31(1) and 
48(1), (2) and (6) of the Food Safety Act 1990, and by section 2(2) of, and 
paragraph 1A in Schedule 2 to, the European Communities Act 1972 and all 
other powers enabling them to do so. The instrument is subject to the 
negative procedure. 
 

2. Policy Objective 
 

The main purpose of the Country of Origin of Certain Meats (Scotland) 
Regulations 2016 is to provide enforcement powers to underpin the directly 
applicable European Commission Implementing Regulation (EU) No 
1337/2013 regarding the indication of the country of origin or place of 
provenance for fresh, chilled and frozen meat of swine, sheep, goats and 
poultry. 
 

3. Policy Background 
 

The Food Information to Consumers Regulation (EU) No 1169/2011 (FIC) is 
the overarching European Regulation on general food labelling and nutrition 
labelling. 
 

FIC requires the Commission, following impact assessments, to adopt an 
implementing act concerning the application of Article 26 (2) (b). That Article 
states that the indication of the country of origin or place of provenance shall 
be mandatory for fresh, chilled or frozen meat of pigs, poultry, sheep and 
goats. 
 

The Commission Implementing Regulation (EU) No 1337/2013 was made in 
December 2013 and the Scottish Government will need this Scottish Statutory 
Instrument (SSI) to provide enforcement powers to underpin the European 
Regulation. 
 

4. Consultation 
 

A 12 week public consultation was carried out in Scotland on the draft SSI 
from 25 September to 18 December 2015. A total of 8 responses were 
received from over 200 stakeholders on the consultee list. 
 

Two responses raised concerns that the Regulations only applied to 
prepacked meats and did not extend to meats sold loose either from retail or 
catering establishments. However, non-prepacked food, as provided by 
caterers to their customers in hotels, restaurants and cafés or from deli 
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counters, bakers and other retail outlets, is exempt from most of the labelling 
requirements under FIC.  
 

Responses from Local Authorities suggested a reappraisal of enforcement 
costs and responsibility. These points were addressed in the final SSI and 
Business and Regulatory Impact Assessment (BRIA).  
 

5. Other Administrations 
 

These Regulations apply to Scotland only and corresponding Regulations 
have been introduced in the other UK countries. 
 

6. Guidance 
 

Guidance notes for the new Regulations will be prepared in due course. 
 

7. Impact Assessment 
 

A final BRIA has been prepared following the public consultation and 
discussions with various Scottish businesses and it accompanies this note. 
 

8. Regulating small businesses 
 

This legislation applies to small business in the same manner as to larger 
businesses. The vast majority of firms in the Scottish food industry are small 
businesses, so to exclude them would undermine the policy aims of the 
Regulations. 
 

9. Monitoring 
 

Food Standards Scotland (FSS) will work with Enforcement Authorities where 
problems or suspected infringements of the legislation arise. The 
effectiveness of this instrument will be monitored by FSS via general feedback 
from industry and Enforcement Authorities. 
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ANNEXE D: Annexe of Delegated Powers and Law Reform Committee 
report 
Annexe B  
Country of Origin of Certain Meats (Scotland) Regulations 2016 (SSI 
2016/84) 
On 18 February 2016, the Scottish Government was asked: 

In relation to this instrument, can you please explain why the terms “batch”, 
“batch code”, “mass caterer”, and “trimmings” which are the subject of 
definition within regulation 2 (Interpretation) are not referred to elsewhere in 
this short instrument. Further, 

(a) Are these defined terms superfluous, or is there any intention to use any of 
them in the operative provisions of the instrument? 

(b) Would any corrective action be proposed to remove the definitions (if they 
are superfluous)? 

The Scottish Government responded as follows: 
We thank the Committee for drawing these matters to our attention. 

In the course of the drafting process of the Instrument, the inclusion of the 
above terms became superfluous. It is accepted by the Scottish Government 
that they serve no purpose. Whilst they have no effect, they will be removed at 
the next convenient legislative opportunity. 
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ANNEXE E 
POLICY NOTE 

 
The National Health Service Pension Scheme (Scotland) Amendment 

Regulations 2016  
 

SSI 2016/97 
 

The above instrument was made in the exercise of powers conferred by 
section 1(1) and (2)(e) of, and paragraph 5(b) of Schedule 2 to, the Public 
Service Pensions Act 2013 (“the Act”). The instrument is subject to negative 
procedure. 
 
Policy Objectives 
 
The National Health Service Pension Scheme (Scotland) Regulations 2015 
(SSI 2015/94) require that members of the NHS Pension Scheme pay 
contributions to the Scheme as a condition of membership.   
 
This instrument makes changes to the salary/earnings bands of the employee 
contribution tables in these Regulations.  It was agreed during scheme reform 
discussions the employee contribution rates for period 1 April 2015 to 31 
March 2019 would not change however this was on the basis that the 
pay/earnings bands set out in each tier would increase each year in line with 
national NHS pay awards in Scotland.  The aim is to ensure that the tiering 
remains in line with annual increases in members pay. This SSI will therefore 
insert into the Regulations a revised employee contribution table to reflect the 
pay uplift from 1 April 2015.  The revised table will be applicable with 
retrospective effect from 1 April 2015 for officer members changing 
employment within the scheme year 2015/2016, new starters, practitioners 
and non GP partners whose contributions which are based on current year 
income. For all other members the revised bandings will be applied from 1 
April 2016 
 
This instrument also makes a number of minor amendments, including 
amendments to meet points made by the Delegated Powers and Law Reform 
Committee in its 18th Report of 2015.  
 
Additional Information 
 
In terms of section 22 of the Act, the Scottish Ministers are required to provide 
a report to the Parliament where they propose to make regulations changing 
(prior to 31st March 2040) a protected element of the scheme. Section 22(5) of 
the Act lists members’ contribution rates as one of the “protected elements”. 
This report was laid before the Scottish Parliament on 28th January 2016.  
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Consultation 
 
To comply with the requirements of the Act, a formal policy consultation took 
place from 20 October 2015 to 4 December 2015.  In particular, 
representatives of NHS employers and employees, other Scottish 
Government interests and UK Government departments were consulted.  20 
responses to the consultation were received but none of direct consequence. 
A summary of responses will be available on the SPPA website at 
www.sppa.gov  
 
Impact Assessments 
 
An equality impact statement in respect of the NHS Pension Scheme 
(Scotland) reforms was prepared and is available at 
http://www.gov.scot/Publications/2015/03/2855  
 
Financial Effects 
 
The increase in pay bands on which contributions for members are based is 
beneficial to members.  
 
Business and Regulatory Impact Assessment 
 
No Business and Regulatory Impact Assessment is necessary as the 
instrument has no financial effects on the Scottish Government, local 
government or business. 
 
 
Scottish Public Pensions Agency 
An Agency of the Scottish Government 
February 2016 

 

http://www.sppa.gov/
http://www.gov.scot/Publications/2015/03/2855
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ANNEXE F 
POLICY NOTE 

 
The National Health Service (Superannuation Scheme) (Miscellaneous 

Amendments) (Scotland) regulations 2016 
 

SSI 2016/98 
 

The above instrument was made in exercise of the powers conferred by 
sections 10(1) and (2) and 12(1), (2) and (4) of, and Schedule 3 to, the 
Superannuation Act 1972.  Functions under that Act as regards Scotland have 
been executively devolved to the Scottish Ministers.  The instrument is subject 
to negative procedure. 
 
Policy Objectives 
 
The National Health Service Superannuation Scheme (Scotland) Regulations 
2011 (SSI 2011/117) and the National Health Service Superannuation 
Scheme (2008 Section) (Scotland) Regulations 2013(SSI 2013/174) require 
members of the NHS Superannuation Scheme (NHSSS) to pay contributions 
to the Scheme as a condition of membership.   
 
This instrument makes changes to the salary/earnings bands of the employee 
contribution tables in these sets of Regulations.  It was agreed during scheme 
reform discussions the employee contribution rates for period 1 April 2015 to 
31 March 2019 would not change however this was on the basis that the 
pay/earnings bands set out in each tier would increase each year in line with 
national NHS pay awards in Scotland.  The aim is to ensure that the tiering 
remains in line with annual increases in members pay. This SSI will therefore 
insert into the Regulations a revised employee contribution table to reflect the 
pay uplift from 1 April 2015.  The revised table will be applicable with 
retrospective effect from 1 April 2015 for officer members changing 
employment within the scheme year 2015/2016, new starters, practitioners 
and non GP partners whose contributions which are based on current year 
income. For all other members the revised bandings will be applied from 1 
April 2016.  
 
A minor amendment is also included at regulation 4 of this instrument to clarify 
the eligibility of special class members. There are also provisions dealing with 
points raised by the Delegated Powers and Law Reform Committee in its 43rd 
Report of 2014 and in its 18th Report of 2015. 
 
Consultation 
 
To comply with the requirements of section 10(4) of the Superannuation Act 
1972 a formal policy consultation took place from 20 October 2015 to 4 
December 2015.  In particular, representatives of NHS employers and 
employees, other Scottish Government interests and UK Government 
departments were consulted.  20 responses to the consultation were received 
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but none of direct consequence. A summary of responses will be available on 
the SPPA website at www.sppa.gov  
 
Impact Assessments 
An equality impact statement in respect of the NHS Pension Scheme 
(Scotland) reforms (including contribution rates) was prepared and is available 
at http://www.gov.scot/Publications/2015/03/2855  
 
Financial Effects 
The increase in pay bands on which contributions for members are based is 
beneficial to members 
 
Business and Regulatory Impact Assessment 
No Business and Regulatory Impact Assessment is necessary as the 
instrument has no financial effects on the Scottish Government, local 
government or business. 
 
Scottish Public Pensions Agency 
An Agency of the Scottish Government 
February 2016 

http://www.sppa.gov/
http://www.gov.scot/Publications/2015/03/2855
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Health and Sport Committee 

13th Meeting 2016 (Session 4) 

Tuesday 8 March 2016 

Approach to Petitions PE1398, 1399, 1401 

Purpose 

1. The Committee is invited to consider its approach to Petitions PE 1398, 1399, 
1401. 
 

Petitions  
 

2. PE1398 Alastair Kent on behalf of Rare Disease UK calling on the Scottish 
Parliament to urge the Scottish Government to review the mechanism and 
methodology used by the Scottish Medicines Consortium to appraise the 
value of medicines for orphan diseases and to instruct the Chief Medical 
Officer to revise the criteria for accessing Individual Patient Treatment 
Requests by removing the term ‘exceptional’ from all health boards IPTR 
requests in relation to orphan diseases. 

 
3. PE1399 Allan Muir on behalf of Association for Glycogen Storage Disease 

(UK) Ltd calling on the Scottish Parliament to urge the Scottish Government to 
instruct the Chief Medical Officer (CMO) to revise the criteria to access IPTRs 
for Orphan diseases as these criteria are detrimental to patients suffering from 
Pompe disease. 

 
4. PE1401 Lesley Loeliger and Professor Peter Hillmen on behalf of PNH 

Scotland and the PNH calling on the Scottish Parliament to urge the Scottish 
Government to review the mechanism and methodology used by the Scottish 
Medicines Consortium to appraise medicines for rare diseases and to instruct 
the Chief Medical Officer to revise the criteria by which health boards assess 
Individual Patient Treatment Requests in order to improve access to therapy 
for patients with paroxysmal nocturnal haemoglobinuria. 

 

Committee consideration  
5. These three petitions have been central to the Committee’s consideration of 

access to new medicines. 
 

6. The Committee began to look at the issue of accessing new medicines in 
2012 following the referral of the three petitions by the Public Petitions 
Committee on the subject of access to ‘orphan’ medicines used in the 
treatment of very rare diseases. The Committee first took evidence from the 
Petitioners at its meeting on 27 March 2012.  
 

7. Following this the Committee conducted a series of evidence sessions with 
the SMC, health boards, ABPI, clinicians and patient representative 

http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=7237&mode=pdf
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organisations, this included a further evidence session with Petitioners on 29 
January 2013.  
 

8. The Scottish Government subsequently announced a review of access to new 
medicines, to be led by Professor Philip Routledge, and a review of Area Drug 
and Therapeutic Committees and the Individual Patient Treatment Request 
system to be led by Professor Charles Swainson. 
 

9. Following publication of the reviews in May 2013 from Professors Routledge 
and Swainson, the Committee took further evidence to gauge reactions from 
stakeholders including the Petitioners at its meeting on 21 May 2013. The 
Committee’s report was subsequently published on 3 July 2013. The Scottish 
Government responded shortly afterwards.  
 

10. The Committee most recently invited the Petitioners to give evidence to the 
Committee at its meeting on 23 February 2016 as part of a roundtable session 
on a progress update on access to new medicines. In its written submission 
Genetic Alliance UK stated that following the 2013 there was now an 
improved system for accessing new medicines for rare conditions, however 
there were still improvements that can and should be made. In oral evidence 
Natalie Frankish, Development Officer for Scotland for Genetic Alliance UK 
and Rare Disease UK stated— 
 

“I definitely commend the Committee on its work on the issue. It has 
been a long piece of work, but the fact that we are now really drilling 
down into the bedrock of the issues is a testament to the Committee’s 
commitment. I commend the SMC for taking forward the changes so 
positively and for its level of engagement with patient organisations.”1 

 
11. Following this meeting there was an evidence session with the Cabinet 

Secretary for Health, Wellbeing and Sport at the Committee’s meeting on 1 
March 2016. At this meeting the Committee agreed to write to the Cabinet 
Secretary and Dr Montgomery to inform the review he is conducting for the 
Scottish Government on changes that have been made to the medicines 
appraisal system. 

Decision   
12.  Given the work the Committee has conducted on the issues raised in 

the three petitions since 2012, including the most recent evidence 
sessions in February 2016, and the changes that have been made to the 
system by the Scottish Government, the Committee is invited to 
consider whether to close Petitions PE 1398, 1399, 1401.  

 

 

 

                                            
1
 Health and Sport Committee Official Report 23 February 2016 Col 51.  

http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=7899&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=7899&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=8271&mode=pdf
http://www.scottish.parliament.uk/parliamentarybusiness/report.aspx?r=10388
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Health and Sport Committee 
13th Meeting, 2016 (Session 4) 

Tuesday 8 March 2016 
Approach to PE1384 

Purpose 
1. The Committee is invited to consider its approach to PE1384.  
 
Background 
 
PE1384 – on speech and language therapists 
2. This petition was lodged on 6 January 2011 and calls for the Scottish Parliament 

to urge the Scottish Government to demonstrate how its policies and guidelines 
ensure local authorities and NHS boards protect provision of quality speech and 
language therapy services for all people with speech/language communication 
support needs and/or swallowing difficulties. 
 

Timeline of consideration 
 
25 January 2011: The Public Petitions Committee agreed to write to the Scottish 
Government, a selection of local authorities (Edinburgh, Fife, Glasgow), a selection 
of NHS boards (Lothian, Fife, Greater Glasgow & Clyde), RNID (Scotland) and the 
National Autistic Society (Scotland) seeking responses to points raised in the petition 
and during the discussion.  
 
22 February 2011: The Public Petitions Committee agreed to write to the Scottish 
Government seeking a response to specific points and to invite, in its legacy paper, 
the Session 4 Public Petitions Committee to give further consideration to the petition.  
 
20 September 2011: The Public Petitions Committee agreed to write to the Scottish 
Government seeking a response to specific points.  
 
29 November 2011: The Public Petitions Committee agreed to write to the Scottish 
Government, the NHS and the Additional Support Needs Tribunal for Scotland. 
 
21 February 2012: The Public Petitions Committee agreed to await the outcome of 
the Scottish Government’s consultation on its AHP National Delivery Plan before 
considering the issues raised in the petition again.  
 
12 June 2012: The Public Petitions Committee agreed to write to the Scottish 
Government.  
 
18 September 2012: The Public Petitions Committee agreed to refer the petition 
under Rule 15.6.2 to the Health and Sport Committee.  
 
6 November 2012: The Health and Sport Committee considered the petition and 
agreed to write to the Scottish Government and COSLA.  
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5 February 2013: The Health and Sport Committee considered the petition and 
agreed to keep the petition open and to write to local authorities to seek further 
information.  
 
25 February 2014: The Health and Sport Committee agreed to defer consideration of 
this item.  
 
4 March 2014: The Health and Sport Committee considered the petition and agreed 
to write to the Scottish Government, drawing its attention to the survey of NHS 
boards and local authorities and seeking its comments.  
 
6 May 2014: The Health and Sport Committee considered the petition and agreed to 
keep the petition open and to seek an opportunity in its work programme to give 
completion to the petition. 
   

7 May 2014: The petitioner emailed members with further information on future work 
of the Committee which may present an opportunity to explore the petition. 

 
3. In January 2016, the petitioner responded to the Committee’s call for views on 

the Voice equipment amendment lodged by the Scottish Government at Stage 2 
of the Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill. 
 

4. The Committee wrote to the petitioner on 8 January 2016 advising of the 
Committee’s current busy work programme and that there would not be an 
opportunity before dissolution to give further detailed consideration to the petition. 
The Committee also noted in its letter that since the Petition had been lodged 
there had been a number of changes to the landscape of the NHS and Local 
Authorities, most notably the creation of integrated joint boards, which may in 
time address the concerns the Petitioner had raised about protecting the 
provision of quality speech and language therapy services. The letter detailed 
that the Committee was minded to close the petition.  
    

5. On the 4 February 2016 the petitioner responded to the Committee (Annexe A) 
detailing recent changes to the SLT landscape and stating in conclusion: 

“RCSLT recognise the Giving Voice Petition is perhaps no longer the best way to 
pursue the interests of people who need SLT services in the Parliament.  

 
In light of above however RCSLT respectfully request and urge the committee to 
recommend to the future Health Committee that they consider an inquiry in to the 
state of AHP services demand and provision generally.” 

 

Decision 

6. Given the above the Committee is invited to agree whether to close this 
petition and if so, to agree whether to note in its legacy report that the 
provision of SLT services may be an issue worth further exploration by a 
future health committee.  
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Annexe A 

 

 

 
Kim Hartley Kean,  
Head of RCSLT Scotland Office 
49 North Castle Street 
Edinburgh 
EH2 3BG 
 
0131 226 5250 
kim.hartleykean@rcslt.org 
@rcsltscot 
www.rcslt.org 
 

Dear Duncan,  
 
SUBJECT PE1384 on speech and language therapists 
 
Thank you for your letter regarding above (8/1/16).  
 
RCSLT members appreciate the time and attention the Health Committee has given 
the above petition since it was referred to them in September 2012.  
 
The petition asks “...the Scottish Parliament to urge the Scottish Government to 
demonstrate how its policies and guidelines ensure local authorities and NHS boards 
protect provision of quality speech and language therapy services for all people with 
speech/language communication support needs and/or swallowing difficulties.”  
 
Like the committee, RCSLT recognises that the “landscape” in which people who 
can benefit from speech and language therapy (SLT) services has changed since 
2012. Although some progress has been made in legislation (e.g. Children and 
Young People’s Act and possibly the Health (Tobacco, Nicotine etc. and 
Care)(Scotland) Bill) we are not confident that the landscape has changed for the 
better for people who need SLT services and in many respects has become worse. I 
explain in brief below.  
 
Creation of integrated joint boards  
 
RCSLT and other allied health professions (AHPs) expressed support for the Public 
Bodies (Joint Working) Act and in the course of that support made frequent 
representations to government and the committee regarding the value of including 
AHP directors on integrated joint boards (IJBs). AHPs are the health professions 

mailto:kim.hartleykean@rcslt.org
http://www.rcslt.org/
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who lead the rehabilitation of older people and people with long term conditions in 
receipt of health and social care. AHP directors hold the knowledge of the role and 
potential impact of AHPs on statutory health and well being outcomes and other 
performance measures applied to IJBs.   
 
Despite reassurances to the contrary subsequent regulations omitted to specify 
AHPs as being among the health professionals IJBs required to have on Boards. 
Instead “health professionals” in regulations was specified to mean doctors and 
nurses only. To date only 9 out of 31 IJBs have chosen to have AHP Directors on 
their board – and all these IJBS are within only 2 of Scotland’s 14 health boards (3 
IJBS in Ayrshire and 6 IJBS in Glasgow).  
 
Unfortunately the government’s regulations (in this case) have not acted, in our view, 
to protect provision of quality speech and language therapy services. Resource 
allocation decision making by IJBS appears to bare this fear out (see below).  
 
Cross Party Group on Stroke 
 
The CPG on Stroke and Heart Disease has an interest in stroke services of which 
SLT is one. A subgroup of the CPG produced a Charter for People Living with 
Stroke. RCSLT and partners in the Charter are grateful for your support and the 
support of other members of the committee for this Charter.  
 
The purpose of the Charter is to describe what care and support services should be 
available to people living with stroke following their discharge from the stroke unit – if 
they need them and to enable service users, MSPs and others to ask about the 
availability of quality local services. 
 
The Charter gained wide and high level support from the then Cabinet Secretary for 
Health, several MSPs, NHS Boards, the Health and Social care Alliance, a local 
authority as well as many user led organisations and professional groups. 
Endorsements can be viewed at http://www.strokecharterscotland.org.uk/current-
supporters.html.  
 
Despite this broad support the subsequent Stroke Action Plan omitted to specify any 
objective in respect of communication disability after stroke (experienced by at least 
1 in 3 stroke survivors). The view is held by some that the Action Plan is generally 
light touch on AHP rehabilitation services compared to acute medical care. 
Unfortunately then, an opportunity to demonstrate how the Scottish Government 
policies and guidelines ensure local authorities and NHS boards protect provision of 
quality speech and language therapy services has been missed in the Stroke Action 
Plan. 
 
 
Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill) – provision of voice 
equipment 
 
RCSLT is a member of the AAC Collaborative. The AAC Collaborative in principle 
very much welcomes the Bill however it also made a substantial submission to the 
committee ahead of the Stage 2 debate (see 

http://www.strokecharterscotland.org.uk/current-supporters.html
http://www.strokecharterscotland.org.uk/current-supporters.html
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http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/VE018-
AAC_Collaborative.pdf) In addition RCSLT submitted detailed amendments to the 
Bill which specifically reflected the AAC Collaborative’s “asks”.  
 
Unfortunately neither the RCSLT amendments nor the AAC Collaborative 
submissions were raised by committee members during stage 2.  
 
The AAC Collaborative are concerned that within the Financial Impact statement the 
government says it “does not anticipate significant additional financial implications’. 
Key providers of communication equipment and support services (such as SLT 
services) are currently subject to tightening and in many cases severely reducing 
budgets. Although the legislation is welcome it is highly likely to have financial 
implications in respect of funding for improved communication support services as 
well as access to guaranteed funds for communication equipment, software and 
associated ancillary apparatus. 
 
SLTs are key providers of the essential support services needed by communication 
equipment users to not only “use their equipment” (as set out in Bill) but also to 
select, test out, programme and keep their aids update and flexible to their changing 
communication needs as they grow up, get older – or become more compromised by 
degenerative neurological conditions such as MND. As well as providing therapy to 
the individual, SLTs also show and train parents, teachers, employers etc. how they 
can best support a person who uses an aid to communicate.  
 
Unfortunately, the Bill as it stands, gives only minimal attention to the essential 
support services needed by actual and potential equipment users – focussing 
instead on provision of hardware. Experience shows equipment without adequate, 
quality SLT support simply adds frustration to the already isolating world on those 
with communication disability. As it stands this otherwise very welcome Bill (and the 
financial memorandum), offers little hope in respect of improving quality of SLT 
services.            
      
 
SLT funding 
 
Since 2012 funding of SLT services has deteriorated significantly. There are 
widening gaps in cross agency investment in, and commitment to, SLC services. By 
April 2016 three local authorities will have withdrawn 100% of funding for service 
level agreements with local SLT services for children and young people, with many 
others implementing swingeing cuts.  
 
Neither of the two flag ship AHP strategies – “Active and Independent Living 
Improvement Programme” primarily about adult AHP services (due out later this 
year) and the recently launched “Ready to Act” AHP children and young people’s 
action plan attract any new money.  
 
In conclusion 
 
RCSLT recognise the Giving Voice Petition is perhaps no longer the best way to 
pursue the interests of people who need SLT services in the Parliament.  

http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/VE018-AAC_Collaborative.pdf
http://www.scottish.parliament.uk/S4_HealthandSportCommittee/Inquiries/VE018-AAC_Collaborative.pdf
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In light of above however RCSLT respectfully request and urge the committee to 
recommend to the future Health Committee that they consider an inquiry in to the 
state of AHP services demand and provision generally.  
 
I would welcome the opportunity to discuss the above matters with you further if you 
feel this would be helpful.  
 
Yours sincerely,  
 
Kim Hartley Kean 
Head of RCSLT Scotland Office.  
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